sions as state action directly affects the ability of these workers to challenge the constitutionality of the use of their dues. Yet confusion regarding the rights of these workers persists because the Supreme Court has not provided a clear answer to the issue, and the lower courts remain divided. 7 In addition to its financial consequences for dissenting union members, the state action question bears on other issues in labor law. For example, state action implicates the ability of employees to challenge collective bargaining agreements that have a discriminatory effect,' a union's failure to pursue an employee's grievance for discriminatory reasons, 9 and union rules that limit campaign contributions during union elections. 0 A finding of state action under the NLRA could have significant consequences for individual employees in each of these situations by providing them with constitutional protection against the actions of a union.
This Note examines the Supreme Court's inconsistent approach to this state action question and concludes that state action does exist when parties negotiate collective bargaining agreements under the NLRA. By empowering labor unions to serve as the exclusive representatives of all employees in companies in which union shop provisions have been negotiated, and by compelling those employees to pay union dues, the federal labor statutes facilitate the very deprivation of employee rights alleged in a constitutional challenge. As a result, courts should consider the substantive merits of constitutional challenges to NLRA union shop agreements, rather than dismissing those cases on state action grounds. This Note does not argue for a reconceptualization of the state action doctrine. Rather, it accepts the doctrine as it now stands and argues that state action is present because of the particular characteristics of federal labor law.
Part I of this Note reviews the Supreme Court cases concerning the existence of state action in union shop agreements under the RLA or the NLRA. Part II examines the state action doctrine in order to develop a useful framework for analyzing the state action issue in labor law. Part Im applies that framework to collective bargaining agreements negotiated under the NLRA and finds that state action results from the federal government's role in facilitating the union's exclusive representation and in permitting union shop agreements. 
I. STATE ACTION AND ITS APPLICATION TO LABOR LAW BY THE COURT
The two major federal labor statutes-the RLA and the NLRA-permit the inclusion of union shop provisions in collective bargaining agreements." If a union governed by one of these statutes successfully negotiates for the inclusion of such a provision, all employees become obligated to join the union within thirty days. 2 This requirement is significantly limited, however, by an additional provision in the statute that prohibits discharge "for reasons other than the failure of the employee to tender the periodic dues and initiation fees uniformly required as a condition of acquiring or retaining membership."' 13 Thus, as long as an employee continues to pay dues, he does not have to participate in any other union activities. In this way, "'[m]embership' as a condition of employment is whittled down to its financial core."' 4 Individuals who pay dues without otherwise participating in union activities are commonly characterized as dissenting union members.
This arrangement is not always satisfactory for employees who may object either to paying any money to the union or to particular union expenditures. These objections have led dissenting union members to challenge the use of their dues as an infringement of their First Amendment rights. In cases involving public sector employees, where state action clearly exists because the state is an actual party to the collective bargaining agreement, the Supreme Court has held that dissenting employees have a legitimate constitutional interest in challenging the use of their dues. "To compel employees financially to support their collective-bargaining representative has an impact upon their First Amendment interests"' 5 because "one's beliefs should be shaped by his mind and 11. Railway Labor Act, § 2, Eleventh (a), 45 U.S.C. § 152 (1988); National Labor Relations Act, § 8(a)(3), 29 U.S.C. § 158 (1988). The only significant difference in regard to union shops is that the RLA provision expressly preempts state law on the subject, whereas the NLRA permits states to prohibit union shops if they desire, an issue that is dealt with more extensively infra notes 93-99 and accompanying text.
12. National Labor Relations Act, § 8(a)(3); see also Railway Labor Act, § 2, Eleventh (a) (60 days). 14. NLRB v. General Motors Corp., 373 U.S. 734,742 (1963). This "whittling down" means that union shop provisions under the NLRA are not really "true union shops," which would require active participation in the union. See HAGGARD, supra note 12, at 36-37. They are also not"closed shops," which would require that an employee already be a member of the union in order to be hired. Id. at 36. Instead, § 8(a)(3) requires that an employee have 30 days after his employment begins to join the union.
15. Abood v. Detroit Bd. of Educ., 431 U.S. 209, 222 (1977) (requirement of dues in case involving public union creates constitutional infringement).
his conscience rather than coerced by the State."' 6 While the government interest in permitting union shop agreements may override employees' First Amendment interests in some instances, 7 in other instances courts have prohibited particular union expenditures. 8 Because the Supreme Court has accepted challenges on the merits to the use of union dues in cases where the state is a party, the only barrier to a constitutional challenge to compulsory union dues in the private sector is a finding of state action. In cases involving the RLA and the NLRA, where the state is not an actual party to the agreement, the Court has had difficulty determining whether restrictions on employee rights can be attributed to the government. This part of the Note examines how those cases have resolved that question.
A. State Action Under the Railway Labor Act
The Supreme Court has consistently found state action in union shop provisions negotiated under the Railway Labor Act; however, the Court has provided only limited exposition in support of this conclusion. The Court first considered the issue in the 1956 case Railway Employes' Department v. Hanson, 19 in which employees of the Union Pacific Railroad claimed that a union shop provision in their collective bargaining agreement was unconstitutional. The Court concluded that state action was present because "the federal statute is the source of the power and authority by which any private rights are lost or sacrificed. '2 Part of the reasoning in the opinion focused on a provision of the RLA that explicitly overrode state attempts to prohibit union shop agreements.
2 ' The Court, in an opinion by Justice Douglas, explained that this federal preemption provision meant that a union shop agreement "by force of the Supremacy Clause of Article VI of the Constitution, could not be made illegal nor vitiated by any provision of the laws of a State." ' In fact, the Nebraska Constitution, which had been applied by the Nebraska Supreme Court in the case, contained a provision prohibiting union security agreements. Thus, absent the RLA, the dissenting union members would not have been compelled to pay dues. 2 While the Court accepted the argument concerning the existence of state action, it held against the dissenting union members on the merits. It reasoned that the congressional goal of promoting industrial peace and collective bargaining justified any infringement on constitutional rights resulting from union security agreements that require the payment of dues to fund collective bargaining expenses. 24 However, the Court emphasized that its ruling was confined to the facts before it and did not preclude future consideration of challenges to the use of dissenting members' dues for purposes other than collective bargaining. The Court explained, "If other conditions are in fact imposed... in contravention of the First Amendment, this judgment will not prejudice the decision in that case." ' 5 The Court next considered the state action issue five years later in International Ass'n of Machinists v. Street, in which a group of dissenting union members challenged their union's use of membership dues for contributions to political campaigns.2 The Court reaffirmed its conclusion in Hanson that the use of dissenting members' dues, which were compelled by a union security agreement negotiated under the RLA, involved state action. 27 However, the Court held that because the statute itself prohibited the use of dissenting members' dues for political purposes, the case could be decided without reaching the constitutional issue. ' Finally, in 1984, in Ellis v. Brotherhood of Railway, Airline & Steamship Clerks, the Court considered a challenge by dissenting union members who objected to the use of their dues for purposes unrelated to collective bargaining. 29 The Court reasoned that unlike the political contributions in Street, the RLA permitted some of the challenged expenditures here. Consequently, union expenditures for publications unrelated to collective bargaining, expenses for attending union conventions, and expenses for union social hours could only be challenged on constitutional grounds. 3°I n deciding the First Amendment question, the 33 In that case, dissenting members of a union operating with a union shop provision challenged the union's decision to spend their dues on various activities, such as lobbying; participation in social, charitable, and political events; and efforts to organize employees in other workplaces. After the Court carefully analyzed the permissibility of the expenditures under the NLRA's statutory language, it concluded that the Act prohibited charging those expenses to dissenting union members. The Court reasoned that because the language and legislative history of the NLRA and the RLA were so similar, many of the same factors that had led to the prohibition of such expenditures under the RLA in Street and Ellis also applied in Beck2 4 The conclusion that the NLRA itself prohibited such expenditures made any consideration of the state action issue irrelevant because the case could be decided without turning to the constitutional question. Thus, at the end of the opinion the Court commented: "We need not decide whether the exercise of rights permitted, though not compelled, by section 8(a)(3) involves state action. ' 
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It is difficult to ascertain whether this dictum, which consists only of one sentence and two citations, indicates that the Court has actually resolved the state action issue. One plausible reading of the language suggests that the Court was signaling its conclusion that no state action exists under the NLRA. Professor Dau-Schmidt supported this reading in an article arguing against the presence of state action in labor law. He explained that the Court's dictum "would seem to defeat any arguments that a union's actions in negotiating and observing a union security agreement are state actions."
37
Yet even if Beck is not read to stand for that proposition, the case does highlight the fact that the question of state action under the NLRA remains unanswered. Since the Court will likely confront the question again in the near future, the question of state action remains important. 38 The recent trend toward restricting the state action doctrine suggests that the current Court may be less willing to find state action than was the Hanson Court in 1956. 39 Moreover, the circuit split on the issue demonstrates that the finding of state action under the RLA does not inevitably lead to the finding of state action under the NLRA. 4 Regardless of whether the Beck Court misanalyzed or simply failed to analyze the question of state action, the issue warrants more attention than the single, passing sentence it received. The resolution of the state action question has important substantive consequences for the six million workers governed by the NLRA. 41 While the decision in Beck held that the statute prohibited some uses of dues paid by dissenting union members, the opinion left other uses of dues unaffected. As Ellis demonstrated, a number of possible union expenditures can survive scrutiny under the labor statutes, but not under the Constitution. 4 2 Without a finding of state action for employees covered by the NLRA, those employees will continue to be denied constitutional protections that employees governed by the RLA enjoy. In addition to the monetary benefits for workers that could result from a finding of state action, such a finding could implicate other constitutional concerns briefly considered at the end of this Note. This part of the Note examines the elements of the state action doctrine relevant to determining whether state action exists under the NLRA. The first section reviews the general principles underlying the doctrine. The second section then examines two state action tests likely to be employed by courts in analyzing the doctrine's applicability to the NLRA.
Part II does not offer a normative argument for reforming the state action doctrine. 4 7 Instead, it examines the current doctrine in order to develop an analytical framework for Part III, which considers the doctrine in the specific context of the NLRA. Part III then argues that under the Supreme Court's prevailing state action framework, union shop agreements constitute state action. Thus the failure to find state action under the NLRA is a result of courts not accurately recognizing critical attributes of labor law, rather than of a mischaracterization of the state action doctrine.
A. The Function of the State Action Doctrine
Making sense of the state action doctrine is not an easy task. The doctrine is regularly criticized and has frequently been characterized as "a conceptual disaster area" ' 156 (1982) ("The whole state action area appears now, more than ever, a shambles.").
less, " [d] espite both the predictions of and the call for the demise of the state action doctrine," the Court continues to apply it. 5 " This continuing application necessitates an understanding of the doctrine's general principles.
The state action doctrine is used to identify "where the governmental sphere ends and the private sphere begins,"'" thereby preventing the application of public, constitutional limitations to the private realm. This limitation is traditionally thought to further three policies: preservation of individual liberty, federalism, and separation of powers. 52 The state action doctrine enhances individual liberty by permitting private parties "to structure their private relations as they choose subject only to the constraints of statutory or decisional law." 53 Without this limitation, the fear of intruding on constitutional rights might unduly chill private action. For example, in National Collegiate Athletic Ass'n v. Tarkanian, the Supreme Court held that the sanctions imposed by a private athletic association did not constitute state action." Had the Court found state action, the university would have been required to comply with constitutional due process requirements before firing Tarkanian. In contrast, the Court's decision in Edmonson v. Leesville Concrete Co., which found state action when civil litigants exercise peremptory challenges to petit jurors in federal trials, required those litigants to meet the Constitution's equal protection standards for jury selection. 55 The state action doctrine also enhances federalism because the doctrine stems from "a recognition that there are areas of private rights upon which federal power should not lay a heavy hand and which should properly be left to the more precise instruments of local authority. '56 In Jackson v. Metropolitan Edison Co., the Court held that because a state-regulated utility operated as a private party, its decision to terminate service for customers delinquent in paying their bills was not subject to constitutional due process standards. 57 The Jackson decision promoted federalism by leaving the state free to regulate its utilities without the additional constraints of the Federal Constitution. Finally, the state action doctrine promotes separation of powers. "By limiting the scope of the rights which the Constitution guarantees, the state action requirement limits the range of wrongs which the federal judiciary may right in the absence of congressional action... . -s5 This concern of the state action doctrine recognizes that congressional authority to protect constitutional rights is broader than judicial authority to do the same. 59 For example, while Congress can use the Commerce Clause to prevent privately owned hotels and restaurants engaging in interstate commerce from discriminating against customers,6 the state action doctrine would prohibit the Court from creating that protection in the absence of a congressional statute.
B. State Action Tests
While the general principles of the state action doctrine are easily recognized, "formulating an infallible test" for identifying state action is an "impossible task. ' [
The Lugar Two-Part Test
In Lugar, the Court began its analysis of a state action challenge by reviewing its major decisions in the area. According to the Court, its prior state action decisions suggested the existence of a general two-part test for determining when state action exists in a particular case.
First, the deprivation must be caused by the exercise of some right or privilege created by the State or by a rule of conduct imposed by the State or by a person for whom the State is responsible.... Second, the party charged with the deprivation must be a person who may fairly be said to be a state actor. This may be because he is a state official, because he has acted together with or has obtained significant aid from state officials, or because his conduct is otherwise chargeable to the State. 6 "
The Lugar Court employed the test to conclude that the role of Virginia officials in assisting in prejudgment attachments of property constituted state action. The Court reasoned that because the "State ha[d] created a system" where state officials were statutorily required to attach property at the request of private parties, state action was present. 67 Thus, the first part of the test was met because the state had created the relevant legal framework; the second part was met because state officials-literal state actors-enforced the system. Last Term, the Court confirmed the continued viability of this test in Leesville Concrete, finding state action when private litigants exercise peremptory challenges to exclude black jurors in a civil trial. 68 The Court held that the first part of the Lugar test was met because peremptory challenges are a creation of the government. 69 The second part of the test was met because without the assistance of government officials in creating and executing a system of juries and peremptory challenges, such challenges could not take place. 7 
The Jackson Nexus Test
While Lugar provides a useful general framework for beginning state action analysis, the fact-dependent nature of the doctrine 72 necessitates consideration of other state action theories. This point is highlighted by the Lugar Court's explanation of the second part of its two-part test, noting the variety of ways in which a party can be considered a state actor. 73 An examination of the state action cases confirms this conclusion. 74 This last theory-the influence of government regulation-is most applicable to the state action claim in labor law. 80 This Note argues that although labor unions are private parties, they can be characterized as state actors because of the role of the federal labor law statutes in regulating collective bargaining agreements. Those statutes create a regulatory framework governing collective bargaining agreements that differs significantly from the system that would otherwise exist. The importance of such a difference for state action purposes is highlighted by three major Supreme Court decisions over the past twenty years that recognized the possibility of state action existing as a result of government regulation. Those cases indicate that government regulation of private action can lead to a finding of state action when the link between the government activity and the challenged behavior is very strong. [Vol. 101: 1135
In the 1974 case Jackson v. Metropolitan Edison Co.," 1 the Court considered the state action doctrine when the plaintiff claimed that a private utility's termination of her electric service violated the Due Process Clause. Although the utility was heavily regulated by the government, the Court found no state action. Rather than simply equating government regulation with state action, 2 the Court explained instead that "the inquiry must be whether there is a sufficiently close nexus between the State and the challenged action of the regulated entity so that the action of the latter may be fairly treated as that of the State itself." 8 3 This nexus inquiry also received significant attention in two 1982 cases that were part of a trilogy that included Lugar. In Rendell-Baker v. Kohn, the Court held that a private school was not a state actor when it fired one of its teachers even though it received significant state funding and was subject to extensive state regulation.' The Court relied on the nexus test put forth in Jackson, explaining that while the school was heavily regulated by the state, its decisions to terminate employees were not subject to state regulation. 5 In Blum v. Yaretsky, the Court found no state action in a decision by a nursing home to transfer Medicaid patients to a lower level of care, even though the decisions occurred after periodic assessments required by state and federal law. 6 Because the transfer decisions were ultimately based on the independent medical judgments of private physicians, the Court reasoned that no state action was present. 8 7 The Court rejected respondent's argument that the government was attempting to encourage a particular discharge policy.
While the Court found no state action in any of these three cases, the opinions offer guidance for determining the existence of state action in the case of a highly regulated private entity. As the Court explained in Blum, state action is present when the state "has exercised coercive power or has provided such significant encouragement, either overt or covert, that the choice must in law be deemed to be that of the State." 8 8 This standard, along with the facts of these three cases, suggests that the state action inquiry must focus on whether the state is attempting to bring about its own policy choice through regulations. The combination of the Lugar test and the government regulation cases provides a framework for analyzing state action under the NLRA. First, it is necessary to inquire whether the alleged First Amendment violations are conduct authorized by statute, in this case the NLRA. Second, it is necessary to determine whether union officials can be considered state actors because they have received significant assistance from the government's regulatory policy. The standard set forth in Jackson indicates that the second element of the Lugar test requires a strong nexus between the government regulation and the claimed deprivation of rights. Use of this analytical framework blends together two different formulae for state action, but that is not surprising given the dependence of state action analysis on the particular factual context. In fact, Leesville Concrete, 8 9 as well as one of the circuit court cases'e analyzing state action under the NLRA, applied both the Lugar framework and the Jackson nexus test.
III. RETHINKING STATE ACTION AND THE UNION SHOP: CONSIDERATION OF THE COERCIVE EFFECT OF EXCLUSIVE REPRESENTATION
This part of the Note examines the issue of state action in union shop provisions negotiated under the NLRA by applying the framework established in Part II. It argues that state action exists in such provisions because the statutory requirement of exclusivity compels all employees to work under the terms negotiated by the majority union. Consequently, dissenting union members are obligated to pay dues despite their opposition to both the union and the payment of dues. In this way, Congress "has cast the weight of the Federal Government behind the agreements just as surely as if it had imposed them by
This argument is distinct from Hanson's discussion of how the preemptive effect of federal labor law produces state action under the RLA. 92 Unlike the RLA, which preempts state efforts to prohibit union shop agreements, the NLRA permits states to prohibit such agreements. 93 Currently, twenty-one states have chosen to do so, 94 a fact which has led some courts and commentators to conclude that no state action exists under the NLRA because its union security provisions do not preempt law in those states. 95 action presumes that the focal point of analysis should be the applicability of the Supremacy Clause. Such a conclusion suffers from two major flaws. First, it misreads Hanson, which depended on "the Congressional imprimatur placed on union shop clauses," not the preemption provision of the RLA. 9 6 The fact that the preemption provision was indicative of the federal influence on the process does not mean that it was the only relevant indicator of state action. Preemption was relevant in Hanson because it demonstrated that "the federal statute is the source of the power and authority by which any private rights are lost or sacrificed." 9 7 It is also quite possible that other provisions in the labor statutes could be "the source of power and authority." The Hanson Court recognized this possibility and suggested an alternative basis for finding state action in a footnote: "Once courts enforce the agreement the sanction of government is, of course, put behind them." 98 Yet even if the state action in Hanson is anchored in the RLA's preemption provision, that should not preclude the Court from considering alternative bases of state action.
Indeed, reliance on the RLA preemption theory of state action may not even be very sound. It is surely not the case that any time the federal government preempts state law, state action exists. As Professor Wellington explained five years after Hanson was decided, if the preemption theory were adopted, "[it would mean] that all private action taken under the authority of federal legislation that occupies a field by that token alone becomes governmental action." 99 Consequently, Hanson's reliance on federal preemption does not eliminate the need to consider other possibilities for finding state action.
A. Part One of the State Action Test
The first part of the Lugar state action test inquires whether "the claimed constitutional deprivation resulted from the exercise of a right or privilege having its source in state authority."'" Collective bargaining under the NLRA satisfies this part of the test by conferring two rights on labor unions: the power to negotiate exclusively and the power to negotiate union shop provisions. At the same time, the conferral of these privileges on the majority union deprives dissenting union members of rights that they would otherwise retain. These benefits are a direct product of the statute.
The Yale Law Journal
Congress provided exclusivity in the NLRA because it determined that "collective bargaining can be really effective only when workers are sufficiently solidified in their interests to make one agreement covering all.' 1 " As Charlton Ogburn of the American Federation of Labor testified at the time, "To have ... equality of bargaining power the workers in each plant must present a united front in dealing with their employer... Employers know full well that so long as they can keep the employees divided into rival groups there can be no collective bargaining."' 1 2
Exclusivity ensures that the union elected by the majority of employees represents all of the employees, regardless of whether dissenting employees support the union. 0 3 The collective bargaining agreement negotiated by the union is then binding upon all employees." This provision of the NLRA significantly increases a union's bargaining power. Even if forty-nine percent of the employees vote against the union, the union will be able to speak for all employees in negotiations.
The unions are guaranteed the benefit of exclusivity because employers are compelled to abide by such agreements regardless of how they view them. An employer commits an unfair labor practice when it refuses to bargain with the union chosen to represent the majority of workers, even if that employer favors the position of the dissenting union members. 0 5
At the same time, the exclusivity provision of the NLRA deprives employees of an important right."° Because the NLRA mandates exclusivity in negotiations, it "extinguishes the individual employee's power to order his own relations with his employer."' 7 An employee who believes that he is capable of negotiating better terms independently is prohibited from doing so. Instead, she must seek employment on the terms negotiated by the union. This deprivation stems directly from the grant of power to the union to negotiate on behalf of all employees. A second source of union strength is the NLRA's authorization of union shop agreements. 1 03 In states that have not prohibited union shops, all employees must pay union dues,' 0 9 even though those employees opposed to the union do not have to participate in union activities in any other way. 110 Congress added this provision out of a concern that "if there is not a closed shop those not in the union will get a free ride, that the union does the work, gets the wages raised, then the man who does not pay dues rides along freely without any expense to himself."" ' The dues requirement would therefore create a sense of equality between all employees that could ultimately promote industrial peace."'
The ability to negotiate union shop provisions enables unions to collect financial dues from all employees. While dissenting employees who oppose the union do not have to participate in union activities in any other way, the payment of "their share of financial support" provides the union with additional resources to increase its strength.1 3 In this way, unions are guaranteed a significant level of financial support regardless of the popular support they enjoy.
Just as the NLRA requires employers to negotiate exclusively with the union, it also compels employers to accept union shop provisions. It is an unfair labor practice for an employer to refuse to negotiate over a union shop provision.' " 4 Once such an agreement has been negotiated, the employer may be obligated to facilitate its implementation by agreeing to provisions such as check-off requirements, in which union dues are deducted from paychecks."' In addition, an employer cormmits an unfair labor practice, and is subject to state sanctions, when he refuses to discharge employees who do not pay their union dues." 6 This obligation to fund the union harms employees because it deprives them of the right to withhold funding for causes they find antithetical to their interests. For example, they may be convinced that the collective bargaining agreement does not serve their interests because they could negotiate a better agreement on their own. 17 In addition, their mandatory dues can be used for a variety of purposes beyond collective bargaining, such as lobbying activities, public relations, litigation, and social activities. 118 Absent the NLRA, dissenting union members would not be compelled to fund such activities.
Although a number of states have chosen to prohibit union shop provisions, 1 9 their decision provides little consolation to employees in the twentynine states that permit such agreements. In those states, union shop provisions are still enforceable through exclusivity provisions negotiated under the federal statute. The federal statute plays a significant role because it is the NLRA that compels dissenting employees in those states to pay the dues.
Thus, the first part of the Lugar test is met because the alleged constitutional deprivation-the payment of union dues in violation of the First Amendment-stems directly from the union's statutory right to compel the dues under the NLRA. This conclusion is consistent with the application of the test in Lugar and Leesville Concrete. In Lugar, the Court found that the first part of the test it created was met because the prejudgment attachments of property occurred through a "procedural scheme created by the statute [that] obviously is the product of state action." 1 20 In Leesville Concrete, the Court reasoned that the first part of the test was met because peremptory challenges constitute an exercise of government power "permitted only when the government, by statute or decisional law" authorizes their use.11 Thus, "[w]ithout this authorization, granted by an Act of Congress itself, Leesville would not have been able to engage in the alleged discriminatory acts."" 2 Similarly, without the authority of the NLRA, labor unions would not be in a position to function as the exclusive representatives of all employees and to negotiate union shop provisions.
B. Part Two of the State Action Test
The second part of the state action test involves consideration of "whether the private party charged with the deprivation could be described in all fairness as a state actor." 2 3 In the most literal sense, a labor union is obviously not a state official; however, because the union "has obtained significant aid from state officials" it "may fairly be said to be a 'state actor"' under the second part of the Lugar test." The role of government regulations under the Jackson nexus test buttresses this conclusion. The NLRA provides significant aid to the union by empowering it to negotiate on behalf of all employees, and by enabling it to negotiate union security agreements that compel all employees to pay dues to it. As the analysis of the first part of the Lugar test demonstrated, this assistance provides unions with much greater strength than they would otherwise possess." z Whether or not this assistance is good policy, there is no doubt that as a positive matter, it is part of a deliberate federal policy. Without that assistance, unions would not be in a position to negotiate exclusively on behalf of all employees or to bind dissenting employees to join the union by negotiating union shop provisions.
A comparison with the pre-NLRA status quo further demonstrates the significance of the aid. Before the enactment of the federal labor law statutes, unions did not have exclusive authority to negotiate on behalf of all employees. Instead, all employees could either work under the terms negotiated by the union or negotiate an independent arrangement with the employer. 1 " "The legislative adoption of the majority rule principle as the central concept of the collective bargaining structure constitute[d] a complete repudiation of all previous judicial efforts to deal with the problem."' 127 Union shop provisions were also subject to a number of legal obstacles before the enactment of the NLRA. For a period of time, unions that negotiated union shop provisions could face criminal conspiracy charges. 12 s After the use of conspiracy charges began to decline following the 1842 decision of the Massachusetts Supreme Court in Commonwealth v. Hunt, 129 a number of cases held that a union seeking to negotiate or enforce a union shop provision could face civil liability.1 30 Some scholars in labor law, 3 ' as well as certain governments of other nations, 1 3 2 have favored an approach that permits the existence of multiple unions. Such a system could be adopted in the United States in lieu of exclusivity and union shop provisions. This alternative would allow all employees opposed to a particular union to join a different union and negotiate independently. This Note does not recommend that Congress adopt such an approach and return to the pre-NLRA era because many good reasons favor maintaining the current system. 33 Rather, this alternative is noted in order to emphasize that the status quo is part of a system established by the government and not something that arose from purely private action. 134 This recognition of the role of federal aid in meeting the second part of the Lugar test is supported by the Court's reasoning in Leesville Concrete, which used a "but for" analysis to determine that the second part of the state action test had been met. The Court explained that "a private party could not exercise its peremptory challenges absent the overt, significant assistance of the Court."' 135 It based this conclusion on the fact that the litigant was only able to exercise his right to peremptory challenges because of the statutorily created system of juries and peremptory challenges. Similarly, a union is only able to exercise its authority over dissenting union members by virtue of the provisions of the NLRA increasing unions' power and authority.
The role of exclusivity in creating state action is also consistent with the Jackson nexus test. It is not simply that labor law is heavily regulated, but rather that the particular functions at issue-the right to negotiate exclusively and the power to negotiate union shop provisions-are governed by the labor statute. In Jackson, Rendell-Baker, and Blum, the Court found no state action because the particular policy decisions, although made by regulated entities, were not themselves regulated. 136 In contrast, when union shop provisions are negotiated under the NLRA, a federal policy directly causes the deprivation of rights. Without the provisions for exclusivity and union shop agreements, dissenting employees simply would not be obliged to pay dues.
The Court has previously recognized this link between federal labor law policy and its effect on individual workers. For example, in NLRB v. AllisChalmers Manufacturing Co., the Court explained that "the national labor policy vested unions with power to order the relations of employees with their employer."' 137 Similarly, in American Communications Ass'n v. Douds, the Court recognized that union "authority derives in part from Government's thumb on the scales."' 138 Like those decisions, this Note acknowledges the important role the federal government plays in shaping union actions.
In addition, while the Court has not explicitly found state action in union shop agreements negotiated under the NLRA, in two other cases it strongly intimated that state action exists under the statute. In Steele v. Louisville & N.R. Co." 9 and Vaca v. Sipes," 4 the Court considered the challenges of employees who claimed that they were subject to mistreatment as a result of the power wielded by a union under the system of exclusive representation. In both cases the Court suggested that if it could not have ruled for petitioners on statutory grounds, it would have done so on constitutional grounds. These cases demonstrate that the Court's precedents support the conclusion that union action can rise to the level of state action.
In Steele, the majority union, which was governed by the RLA, negotiated an agreement to eliminate gradually the jobs of all black employees and to hire white workers as replacements. The Court explained that if the RLA was not held to prohibit such an agreement, "constitutional questions arise. For the representative is clothed with power not unlike that of a legislature which is subject to constitutional limitations on its power to deny, restrict, destroy or discriminate against the rights of those for whom it legislates." 4 1 The Court avoided reaching the constitutional issue because it held that the statute itself imposed an obligation to represent all members of the union fairly.' 42 While this was an RLA case, its language addresses powers that are identical under the NLRA.
In Vaca v. Sipes, the Court considered an employee's challenge to the failure of a union to pursue an employee grievance. 4 3 In deciding the case, the Court rejected the argument that the National Labor Relations Board had exclusive jurisdiction over the challenge. It explained that more fundamental issues were at stake because, as it had held in Steele, "the congressional grant of power to a union to act as exclusive collective bargaining representative... would raise grave constitutional problems" if that power were misused.'" Vaca, which was decided under the NLRA, suggests a recognition by the Court of exactly what it attempted to deny in Beck1 4 5 --that exclusive representation was imposed by Congress and has a coercive effect.
Vaca and Steele both demonstrate that in the past the Court has been receptive to the idea of finding state action under the NLRA. In addition, these decisions reflect an understanding of the "significant aid" that unions receive from the government. Although Vaca and Steele predate Lugar, the reasoning in both cases is in accord with the second element of Lugar's two-part test. In contrast, the two cases cited in the Beck dictum fail to analyze the issue of exclusivity and are easily distinguishable.
In the first of these cases, United Steelworkers v. Sadlowski,' 46 union members challenged an internal election rule that prohibited "outsider" contributions to candidates running in union elections. In a footnote to the opinion, the Court briefly stated that because the rule did not involve state action, the union policy could not be challenged on First Amendment grounds. 147 Two factors distinguish Sadlowski. First, union elections are more of an internal matter than are collective bargaining agreements. While elections may indirectly affect dissenting employees, collective bargaining agreements more acutely affect them because they establish the terms of employment. Second, unlike the case of union shop provisions considered in this Note, the election contributions rule is not a matter specifically authorized by the NLRA.
In the other case, United Steelworkers v. Weber, the Court considered a Title VII challenge to an affirmative action plan voluntarily negotiated by an employer and a union. 14 1 In its decision, the Court noted: "Since the Kaiser-USWA plan does not involve state action, this case does not present an alleged violation of the Equal Protection Clause of the Fourteenth Amendment." 1 49
Beyond that single statement, the Court provided no analysis or explanation for the absence of state action, perhaps because the issue was not raised in the suit. 150 Since the issue was not raised, it is unclear why the Court felt the need to note the lack of state action. A compelling argument exists that state action occurs in the negotiation of affirmative action provisions because they have a binding effect on all employees. 1 51 Thus, had Beck devoted more attention to the state action question, Sadlowski and Weber would not have prohibited a finding of state action.
Justice Douglas recognized the significance of the federal government's role in providing aid to the union through union shop provisions in 1974 when he dissented from a denial of certiorari in Buckley v. American Federation of ees. 59 In fact, at least one circuit has held that under the statutory duty of fair representation, a union "is not liable... for careless or boneheaded conduct." 1 " A finding of state action under the NLRA might enhance individual employee rights by obliging a union to meet due process standards before deciding not to pursue an employee's grievance. Similarly, if the Court in Weber1 61 had found state action, it would have analyzed the affirmative action plan at issue under the Equal Protection Clause standards, in addition to considering its legality under Title V1.1 62 A recognition of state action might also affect the right of unions to fine individual employees who cross picket lines.
63
These issues are complex, and a full analysis of them would require a more indepth treatment than this Note provides. In some cases, the state interest supporting the exclusivity provision and the particular union power at issue may outweigh any infringement on employee rights. A finding of state action would therefore not be likely to result in a wholesale reform of labor law. It would, however, lead to an enhancement of the rights of individual employees.
